

Section 27 of the Estate Agents Affairs Act, 112/1976 (the old Act)
disqualified agents on various conditions, and also provided that if
the board was satisfied that, with due regard to all the relevant
considerations, the issue of a fidelity fund certificate to such person
would be in the interest of justice, the Board might issue a fidelity
fund certificate to such person when he or she applies therefor.



The EAAB made use of this provision to allow agents have
disqualifications removed, and qualify for FFCs on following the s27
Board resolution procedure, issued under the provisions of the s27
proviso.



The Property Practitioners Act 22/2019 (the Act) has replaced
section 27 with section 50, and no such general proviso
empowering the board to issue any FFCs contrary to the
disqualification criteria, is enacted.



This situation is remedied by S4.

Any agent may now apply in terms of s4
for an exemption from any specific
provisions of the Act, including any
specific provision/s of s50, by:
 Submitting an application for exemption
from the specific provision applicable.
 In the form E1in Regulation 41
accompanied by an affidavit.


The Affidavit shall contain:
 An explanation of the reasons for the
application; and
 Any applicable supporting documents.
 Any additional information requested by the
Authority;
 The applicant may be required to appear in
person at the consideration of the application or
provide verbal responses to questions.








Exemption application forms and affidavits may be
submitted:
Via the online portal or
by email or
by post or
by hand delivery

to
Property Practitioners Regulatory Authority
63 Wierda Road East (Cnr Johan Rd)
Wierda Valley
Sandton
Johannesburg
2196



Any person has a right to lodge an
objection to an exemption application by
submission in the same manner, using
form E2, which shall be considered by the
authority in respect of any exemption
application.

The criteria to be taken into
account by the Authority is whether:
➢ UNDER THE ACT:
 (a) the granting of the exemption is likely to
impact negatively on the interests of
 the general public;
 (b) the granting of the exemption is likely to
impact negatively on competition in the property
sector or the property practitioners’ industry;










(c) the granting of the exemption is likely to
benefit one section of the property
practitioners’ industry to the detriment of
another;
(d) appropriate, sufficient and effective
regulatory protection of consumers’ rights
and interests exists; and
(e) the exemption would not defeat the objects
of the Act.






UNDER THE REGULATIONS: (1)
such exemption will not have a material adverse
effect upon consumers' rights.
Exemptions from tax certificates and BEE
certificates (S50(a)(vii) and (x)) are to be granted to
natural persons. NO exemption application is
required for natural persons and the exemption from
BOTH PROVISIONS is granted by default on
application for an FFC, except in the case of a sole
proprietor for s50(a)(vii), who does need to submit
an exemption application simultaneously with the
FFC application.

UNDER THE REGULATIONS: (2)







.

Administrative burden on the Authority by granting of
exemptions may be considered.
Applicants for an FFC whose FFC depends on an
exemption being granted may submit both
simultaneously.
Exemptions may be granted for non-executive or
former directors.
The Authority should consult with industry bodies
before granting certain exemptions.









An application for exemption suspends action against a
PP until after it has been finalised, where such action
was not instituted BEFORE the application for
exemption.
A compliant exemption application must be considered
within 60 working days of receipt, unless the period is
extended for 20 days on good grounds.
The 60 days starts afresh if the Authority asks the
applicant for further information or corrective action.
If not considered as above the exemption is deemed to
have been granted.
Any person or organisation, including a representative
association or organisation may apply for any
exemption.

PPs may apply for exemption from payment of
prescribed fees.
➢ Applications may be granted for a maximum of 3
years.
➢ Exemptions may not be granted retrospectively.
➢ Details of the exemptions granted must be published
on the Authority’s website, with certain declarations.
➢ Adversely affected applicants may request written
reasons for any decision.
➢ Any exemption outcome is reviewable to the Minister.
➢ Exemptions may be amended, suspended or
withdrawn by the Authority on good grounds.
➢

SPECIFIC APPLICATIONS
PDI EXEMPTION APPLICATIONS are not specified
in the Act or regulations and may be lodged as
prescribed in section 4 and Regulation 41 of the Act
and Regulations. Any special authority in relation to
PDI applications may be designated by the Minister
by Regulation in accordance with the
Transformation provisions of the Act. No such
regulation regarding PDI applications appears to
exist currently.


INTRODUCTION







The Property Practitioners Act 22/2019 (the Act) creates
the Property Practitioners Fidelity Fund. (s34).
S35(1) establishes the primary purpose of the fund, being
payment of claims as prescribed.
S35(1)(a) and (b) provides that the fund is to reimburse
persons for pecuniary loss by reason of :
“theft of trust money committed by a property practitioner
who was in possession of a Fidelity Fund certificate at the
time of the theft”
Failure to comply with s54(1) or (3). (Trust account
provisions compliance)








The following is required:
Claimants may submit a claim along with a
complaint against the agent to the Legal
Department in the prescribed format Form E1,
where it is received, and referred to the claims
department, and allocated to a claims officer.
Claimants are advised of the process required and
information outstanding.
Claims consideration by the claims department
within 90 days of receipt of a compliant claim.

All claims are investigated by the claims
department for compliance with the provisions of
s37, 38 and 42, and Regulations 17 to 20.
1. Has the claimant laid a criminal charge against
the agent?
2. Was the claim lodged within 3 years of the
incident causing the loss?
3. Was the theft or loss caused by the conduct of a
PP issued with a valid FFC current at the time of
the commission of the offence?
4. The claim is a valid claim in terms of the Act.
5. The claim has been substantiated with evidence.










The claims department shall consider the merits of a
compliant claims within 90 days, and uphold or decline
the claim.
The claimant must be advised in writing of the
outcome, and if the claim is declined, the reasons
therefore.
If the claims department upholds the claim it must be
paid within 30 days of receipt of the claimant’s
payment details.
If the claims department requests further information
during the 90 days, the agent has 14 days to supply
such information.



It should be noted that Regulation 41.31
specifically provides that a claimant is required to
take NO action against a property practitioner in
respect of a claim against such practitioner.



Payment from the Fund may be upheld for the
amount of the claim capital, costs and a
contribution toward any expence incurred by any
claimant in establishing his claim.

The Authority may withhold payment from the Fund
where a claimant fails to co-operate with the
Authority in any matter relating to the claim and
comply with any reasonable request received in
writing from any official / body investigating,
prosecuting or otherwise pursuing a PP involved in
conduct giving rise to the claim.

